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THE EXCOMMUNICATION OF JOSEPH ASH 

The case of Joseph Ash is recorded in the volume of Records 
of the Court of Ordinary 1764-1771, recently returned to South 
Carolina through the courtesy of Tufts College. 

That ecclesiastical excommunication for failure in civil duties 
was very unusual is apparent from the statement of Judge John 
F. Grimke of So. Ca. in his Duty of Executors and Administrators, 
printed in New York in 1797, pp. VII-VIII, in which he laments 
the lack of power in the court of ordinary, now called the court 
of Probate, which at the time he wrote, subsequent to the Pro- 
vincial days, had no power to punish persons for neglecting or 
refusing to obey its process. He states that "formerly, indeed, 
the Ecclesiastical thunder was hurled at the disobedient . . . 
So much indeed were persons intimidated by these Ecclesiastical 
censures, that I believe only one occasion has been offered in this 
country from its first settlement to the expiration of the British 
government in this State for the Ordinary to proceed to the greater 
excommunication . ' ' 

The case he then cites is the Ash case. Excommunication is of 
two kinds. By the lesser, the offender is deprived of the use of 
the sacraments and divine worship, which sentence is passed by 
the ecclesiastical Judge, on such persons as are guilty of obstinacy 
or disobedience in not appearing upon a citation or not submitting 
to other injunctions of the Court. By the greofer excommuni- 
cation, in addition to the above mentioned penalties, the offender 
is absolutely deprived of the benefit of the society and conversa- 
tion of the faithful. These powers were vested in England in 
the Court of the Archbishop of Canterbury which had jurisdiction 
over the administration of estates of deceased persons; in the 
province of South Carolina the power was vested in the Governor. 

From the genealogical notes collected by the late M. Alston 
Read Esq., it appears that Cato Ash, who died intestate about 
1757, was a brother of Joseph Ash, Richard Cochran Ash, John 
Ash, all mentioned as administrators; another brother was James 
Ash, and his sisters were Portia, Theodore' and Prisdlla; these 
were the descendants of John Ash who was sent to England in 
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1703 by the Dissenters to lay their grievance before the Lords 
Proprietors; Ash died in England in 1704. Sarah, the widow of 
Cato Ash married Henry Livingston, and after his death, she 
married Charles Odingsell. 
The proceedings are as follows: 

South Carolina 

By the Honb'le WilHam Bull Esq. Lieut. Governor and Com'r 
in Chief and over the said Province and Ordinary of the same to 
Joseph Ash, Rich'd Cochran Ash and John Ash, admors of all and 
singular the Goods and Chattels Rights And Credits which 
were of Cato Ash late of St. Pauls parish in the province afs'd. 
planter deceased Greeting. 

These are to cite and admonish You the said Joseph Ash, 
Richard Cochran Ash and John Ash at the instance of Sarah 
Livingston, and Charles Odingsell in behalf of Theodora Ash, 
Richard Russel Ash, and Mary Ash children of the said Calo 
Ash to whom the said Sarah and Charles were by me lawfully 
appointed Guardians to appear before me in the Coiu-t of Ordinary 
on Tuesday the 21st day of December instant to shew cause if 
any you can why you should not make and render before me 
then and there a just true and faithful account of your said 
admon and of all and singular the Goods and Chattels as the 
the said Children as the next of kin to their said Father are entititled 
to, and make paym't and satisfaction to the said Guardians in 
behalf of the said Children. What upon the Balance and settle- 
ment of your Accounts of your said Admon. they may be entitled 
to receive; Hereof fail not as you shall answer the Contrary at 
your peril. Given under my Hand and seal at Chas Town this 
tenth day of Decem'r in the fifth year of His Majestys Reign. 

Wm. Bull 

Rutledge Proct'r. 
By His Honor's 
Command 
Geo: Johnston Dep Secry. 

In the Court of Ordinary the 21st Day of December 1764 

The Foregoing Citation Continued to 4th' January next by 
desire of the proctor for the actors and as he aUedged upon appli- 
cation of Mr. Pinckney for the Defendants. 

Geo: Johnston, 
Reg. 
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Court of Ordinary „ , 

AT <^^ir Between 

4 January 1765. 



Livingston and Odingsell Guardians 

and 
Joseph Ash, Rich'd Cochran Ash 
and John Ash, Defendants. 
On motion of Mr. Rutledge Proctor for the actors and proof 
of the Service of the Citation, which issued in this Suit, the Defen- 
dants or any Proctor for them not appearing to answer the same. 
It is ordered that they do appear on Friday next the Eleventh 
Instant in the said Court, on Pain of being deemed and declared 
Contumacious and proceeded against for their said Contumacy 
according to the Law. 

Geo. Johnston, 
Reg'r. 

In the Court of Ordinary, 10th Janr'y, 1765. 
_ I Guardians of Theodora Ash and Alt. Actors 

\ Joseph Richd. Cochran and John Ash Def 'ts. 
Mr. Pinckney moved to be admitted Proctor for the Defendants. 

Ordered Accordingly. 
Mr. Rutledge Proctor for the Actors moved that the Defendants 
Produce and file their Acco'ts of their admon. of the Estates and 
Effects of Cato Ash and the same were produced but not filed 
by Mr. Pinckney, who alleged that the Coxirt had no jurisdiction 
in this matter. Therefore moved that the actors Proctor might 
Exhibite and file a Libel ag't the Defendants, on or before Next 
Tuesday. 

Ordered accordingly, and likewise that Mr. Pinckney proctor 
for the Defendants do put in his answer to the same on or before 
Tuesday the 22d. instant. 

In the Court of Ordinary, 8th February, 1765. 
-p. I Odingsell and Livingston, Actors, 

I Joseph Ash and others Def 'ts. 
On motion of Mr. Rutledge in behalf of the Actors who informed 
his Honor that the expected Compromise had taken place. It is 
ordered that the Defendants do produce and deliver their acco'ts 
of the admon. of the Goods and Chattels, Rights and Credits 
of Cato Ash deceased unto this Court on Wednesday next 
the Thirteenth day of Feb'ry Instant, and that Service of this 
Rule on their Proctor be deemed suflBcient Notice thereof to 
the sd Parties. 

G. Johnston, Reg. 
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So. Carolina Court of Ord'ny 
22 February 1765 

Livingston and Odingsell Guardians 
of Theodora Ash and Alt. Actors 

and 
Joseph Ash and Richard Cochran 
Ash Defendants. 
Mr. Rutledge moVed that the Defendants not appearing in 
Court this Day as required by order of the 8th of February instant 
to render accon'ts of their admon upon Oath or upon the last 
court day or Wednesday preceding might be decreed Contumacious 
and Excommunicated; Whereupon Mr. Pinckney prayed a further 
Day to be allowed the Defen'ts for appearing with their said 
acco'ts. 

And it is thereupon premptorily ordered that the Defendants 
do appear in person next Friday the FIRST Day of March next 
and Render their accounts &c upon Oath otherwise that they 
be held contumacious and Sentence of Excommunication be 
denounced against them for .their Contumacy according to Law. 

Geo. Johnston 
Reg. 

In the Court of Ordinary 1st Day of March'j 1765. 
Livingston and Odingsell Guardians 
of Theodora Ash &c. Actors 

and 
Joseph Ash and others Def'ts. 
Mr. Rutledge moved that Joseph Ash not appearing as required 
by ordfer of Court to render his accot's of his Administration, that 
he be deemed contumacious and Excommunicated for such his 
Cfontimiacy, and His honor having fully heard the proctors for 
both parties on the said Motion — Ordered that the said Jospeh 
Ash be thrice publickly Called, wh\ch being done and he not 
appearing, but contumaciously absenting himself His Honor in 
pain of such his Contumacy at the petition of the Actors proctor 
decreed him to be Excommunicated. Whereupon it was moved 
by Mr. Pinckney, that his General Protest against Sentence of 
Excommunication being denounced might be entered amongst 
the Acts of Court — Ordered Accordingly, And also Mr. Rutledge's 
Motion, That his Dissent to the sd protest be also Entered apud 
acta — 
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Then a Schedule of Excommunication being tendered by the 
Actors proctor to his Honor, He required the Reverend Mr. 
Robert Cooper to rdad thfe same; but he prayed (such an act 
being disagreeable to him) that he might have time til next 
friday to consider whether he should do it; Whereupon the Rev. 
Mr. Joseph Darce Wilton of St. Philip's parish in this behalf 
lawfully Authorized by reason of the premises at the like petition 
of the Actors proctor, by a Schedule duly read and signed by 
him Entered amongst the acts of Court, Excommunicated the 
said Joseph Ash by the Sentence of the Greater Excommunication. 
Thereupon Mr. Pinckney moved that his protest Agt. the said 
Act of Excommunication be duly Entered inasmuch as there is 
no proof before the Court that the order for the said Joseph Ash 
appearing this day was served on him or any pubKck notice given 
him of the same. 

Ordered Accordingly, And Also that Mr. Rutledge's Dissent 
to the said protest be also Entered in as much as he alleges that 
such Service or notice was not required or necessary under the 
Circumstances of this case. 

Geo: Johnstone 
Reg. 
South Carolina. 

By the Hon'ble Wm. Bull Esq. Lieut Governor and Comm'r 
in Chief in and over the said Province and Ordinary of the same. 

To all singular Rectors, Curates and Clerks whosoever and 
wheresoever in and throughout this sd. Province Greeting — 

Whereas I rightly and duly proceeding as ordinary aforesaid 
(Rest of page a blank.) 
Livingston and Odingsell 
Guardians of Ash &c. 
agt. 
Joseph Ash & oth's Def'ts 

In the Court of Ordinary 8th March,^1765. 

Mr. Pinckney moved that Jos: Ash being unwilling under sentence 
of Excommunication, might be absolved therefrom which Mr. 
Rutledge consenting thereto was ordered accordingly on the said 
Defendants paying the Fees Contumacy — 

Then Mr. Pinckney produced the said Defendants acco't of his 
Administration and they were referred to ye Register to be 
examined and reported upon next Friday — 
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Mr. Rutledge moved also that the sd Deferidant might also 
produce an. Inventory of what the Intestate's Estate at present 
consists — the sd. Defendants answer by his Proctor is that the 
Estate consists only of Money as mentioned in the sd. Account. 

Whereupon Mr. Rutledge suggested that there are Divers 
negroes Goods and Chattels belonging to the Estate of which 
the Defen't ought to exhibit an inventory and for proof thereof 
refers to the original inventory filed in the Secretary's office and 
such other Evidence as he may adduce in his Cause and Prays 
that such Proof being made the Defendant may be obliged to 
exhibit an Inventory and be accountable for such Articles — 
Mr. Pinckney Protested Generally to the Admission of such proof 
and Mr. Rutledge Dessented to the sd. Protest. 

[There follow a number of other hearings on the same case, 
until it was settled.] 

Note. By English laws, jurisdiction in matters concerning the 
Probate of Wills and the administration of the personal estates 
of deceased persons including the supervision of the acts and 
accounts of executors and administrators was vested in what were 
called the Ecclesiastical Courts. Anciently these courts were strictly 
ecclesiastical being the courts of the Archbishop or Bishop or their 
representatives, as the case might be. 

Having no secular power, the final sentence these Courts could 
pronounce upon a contumacious litigant who refused to obey the 
decree of the Court was to declare him "excommunicate." The 
person so excommunicated was to be turned out of church by the 
church wardens and not to be allowed Christian burial; was dis- 
abled to be a witness or to sue or commence any action in any 
of the Courts of Justice. If, notwithstanding these penalties, the 
party excommunicated still continued in his contxunacy, resort 
could be had to the secular arm, and the ecclesiastical judge 
certified to the King that the party excommunicated had obstinately 
persisted in his contumacy for more than forty days, which cer- 
tificate being delivered to the Chancellor in the Court of Chancery, 
a writ styled the writ of excommunicato capiendo issued directed to 
the Sheriff of the County in which the excommunicated person 
lived, directmg the Sheriff to apprehend him and keep him in prison 
until he satisfy the Church or ecclesiastical Court for his contempt 
and be absolved from his contumacy. 
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The right to this writ existed at common law but it was recog- 
nized and directed to be enforced by the Statute enacted by Parlia- 
ment in the fifth year of the Reign of Queen Elizabeth. 

This Statute was never made of force in South Carolina and as no 
ecclesiastical courts, properly so called, ever existed in that Province, 
jurisdiction in the matters of wills and estates being exercised by 
the Governor as ordinary imder the Statutes of that Province, no 
right to issue the common law writ of excommunicato capiendo seems 
ever to have been admitted or given by Statute. Thus a decree of 
excommunication by the Provincial Com-t of Ordinary against a 
contumacious person could not be enforced by the secular process 
of seizing the person of the offender and committing him to prison 
until he obeyed and was absolved. " — Note by Judge Hemy A. M. 
Smitii. 



